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BRIEF OF PROPOSING PARTIES REGARDING THE PHYSICAL SOLUTION DOCTRINE

Defendant and Cross-Complainant the City of San Buenaventura (“City””) and Cross-
Defendants the Ventura River Water District, Meiners Oaks Water District, the Wood-Claeyssens
Foundation, and the Rancho Matilija Mutual Water Company (all collectively “Proposing
Parties”) submit this brief regarding the physical solution doctrine:

L
INTRODUCTION

At the February 9, 2021 Status Conference, the Court granted the Proposing Parties’
request to submit this brief on the physical solution doctrine. The purpose of this brief is to
provide the Court with a neutral overview of the analytical framework used by trial courts to
evaluate physical solutions.! This brief also provides numerous examples of adopted physical
solutions. The analytical framework used by trial courts to evaluate physical solutions is
grounded in Article X, section 2 of the California Constitution and eighty-five years of consistent
common law precedent. This Court will have the opportunity to consider the Proposing Parties’
Physical Solution? through the application of this framework. Because the Court has not yet
reviewed the proposed Physical Solution, this brief focuses on a trial court’s constitutionally
derived authority, duties, and constraints when considering physical solutions. The Proposing
Parties will provide the Court with a more detailed briefing in the future regarding how this
general law applies to the specifics of the proposed Physical Solution, after objections to the
Court’s receiving it have been resolved and in the context of a noticed motion to set trial dates.

In accordance with the schedule set by the Court at the Status Conference, on March 1,

2021, the Proposing Parties served an initial version of this brief on all parties who have appeared

! The cases cited herein are provided to illustrate the range of examples of the application of the physical solution
doctrine. The Proposing Parties reserve all rights regarding the applicability of the cases, and the contentions therein,
to this matter.

2 This brief uses “proposed Physical Solution” or “Physical Solution” to refer to the document proposed by the
Proposing Parties. It uses “physical solution” as a generic term to refer to the legal concept of a physical solution or
to specific examples of physical solutions from other cases.

3 As explained in Section III of this brief, the Proposing Parties do not address here the issues that parties have raised
regarding the application of Code of Civil Procedure sections 833, subd. (d), 850, subd. (a) and 850, subd. (b). Those
issues are more properly addressed in the context of a noticed motion and are beyond the scope of this brief.

82470.00018\33702159.11 -8-
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in the action. The Proposing Parties received comments from counsel for Santa Barbara
Channelkeeper (“Channelkeeper”) and counsel for the State Water Resources Control Board,
Department of Fish and Wildlife, and State Parks (collectively “State Agencies”). These
comments are addressed throughout the brief, mostly in footnotes. The Court has also authorized

parties to respond to this brief in their status conference reports due March 10, 2021.

II.
GENERAL SUMMARY OF THE PHYSICAL SOLUTION DOCTRINE

A. Physical Solutions are an Integral Part of California’s Complex Water Law

Article X, section 2 of the California Constitution mandates the maximum application of
the waters of this state to reasonable and beneficial uses. The term “physical solution” is used in
California water law to describe an agreed-upon or judicially-imposed resolution of conflicting
claims (an equitable remedy) designed to maximize the reasonable and beneficial use of water.
(Cal. American Water Co. v. City of Seaside (2010) 183 Cal.App.4th 471, 480; City of Santa
Maria v. Adam (2012) 211 Cal.App.4th 266, 287 (Santa Maria I)*.) The California Supreme
Court has declared that since the adoption of Article X, section 2, “it is not only within the power,
but is also the duty, of the trial court to admit evidence relating to possible physical solutions,
and, if none is satisfactory to it, to suggest on its own motion such physical solution.” (City of
Lodi v. East Bay Municipal Util. Dist. (1936) 7 Cal.2d 316, 341 (City of Lodi), emphasis added;
Tulare Irrigation Dist. v. Lindsay-Strathmore Irrigation Dist. (1935) 3 Cal.2d. 489, 574.)
Accordingly, understanding the physical solution doctrine and its role in maximizing the
reasonable and beneficial use of water requires an understanding of California’s complex water
law and the conflicting claims among competing beneficial uses that the physical solution may be

used to resolve.’

4 As cited to and explained in this brief, there are three reported decisions in the Santa Maria litigation, which are
commonly referred to as Santa Maria I, Santa Maria II, and Santa Maria I1I. Footnote 14 on page 27 of this brief
provides the citations to these case, and Santa Maria III is separately cited in other portions of the brief.

5 The State Agencies in their comments suggested that this summary of the law on physical solution is incomplete in
light of Code of Civil Procedure section 850. As noted above in footnote 3, the application of Section 850 will be
addressed through noticed motion and separate briefing. However, as explained throughout this brief, the trial
court’s power and duty to consider a physical solution derives from the Constitution and cannot be preempted by
statute. In addition, as explained in Section II.G of this brief, Code of Civil Procedure section 849 expressly

82470.00018\33702159.11 -9e
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In this case, the Court of Appeal has already provided a useful summary of that complex
law. (Santa Barbara Channelkeeper v. City of San Buenaventura (2018) 19 Cal.App.5th 1176,
1183-86 (Santa Barbara Channelkeeper).) The Court of Appeal’s summary from Santa Barbara
Channelkeeper is set forth verbatim below® to frame the discussion of the physical solution
doctrine that is the focus of the rest of this brief. This summary is lengthy but provides important

context for understanding the physical solution doctrine.

California’s water belongs to the people of this state, but the right to
use surface water may be acquired, either pursuant to the doctrine
of riparian rights or by appropriation. (United States v. State Water
Resources Control Bd. (1986) 182 Cal.App.3d 82, 100-101 (United
States).) The riparian doctrine, a legacy of the English common
law, “confers upon the owner of land the right to divert the water
flowing by his land for use upon his land, without regard to the
extent of such use or priority in time.” (/d. at p. 101.) When water
is scarce, “all riparians must reduce their usage proportionately.”
(Ibid.) The appropriation doctrine is a legacy of the California
Gold Rush. It “confers upon one who actually diverts and uses
water the right to do so” for beneficial uses. (I/bid.) An
appropriator’s rights are subordinate to riparian rights, and to those
of all earlier appropriators. (Id. at pp. 101-102.) This is the “rule of
priority” that determines allocations in times of shortage. (E/
Dorado Irrigation Dist. v. State Water Resources Control Bd.
(2006) 142 Cal.App.4th 937, 961 (EI Dorado).) 1t means that an
appropriator—especially one who is comparatively junior—may
not be able to take any of the water to which it would otherwise be
entitled.

Before 1914, one who sought to acquire water rights by
appropriation had simply to divert and use that water to perfect a
claim. Since 1914, a statutory scheme has required would-be
appropriators to apply to the [State Water Resources Control] Board
first for a permit. In reviewing permit applications, the Board
examines existing riparian and appropriative rights and determines
whether surplus water is available. (United States, supra, 182
Cal.App.3d at p. 102.) If the Board issues a permit, the permit
holder can take the water subject to the terms of the permit (and
subject to the rights of riparian users and senior appropriators), and
a license will then issue confirming appropriative rights. (Ibid.)

Similar principles govern rights to water in an underground basin.

recognizes a trial court’s power and duty to consider and impose a physical solution, and Code of Civil Procedure
section 830, subdivision (b)(7) expressly preserves the common law. Therefore, while Section 850 is important for a
trial court’s consideration of the final judgment, it does not alter the law described in this brief regarding physical
solutions.

¢ Because the decision in Santa Barbara Channelkeeper is law of the case as between the parties to the appeal, the
Proposing Parties quote the summary of California water law from that case to avoid any disputes about these
foundational concepts. In addition to this summary, most of the other cases cited in this brief provide similar
summaries of these key principles.

82470.00018133702159.11 -10-
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First priority goes to the landowner whose property overlies the
ground water. These “overlying rights” are analogous to riparian
rights in that they are based on ownership of adjoining land, and
they confer priority. (City of Barstow v. Mojave Water Agency
(2000) 23 Cal.4th 1224, 1240 (Barstow).) Surplus groundwater
also may be taken by an appropriator, and priority among
“appropriative rights” holders generally follows the familiar
principle that “the one first in time is the first in right.” (/d. at p.
1241.) With groundwater there is an exception, however, that gives
rise to a third category of rights. Under certain circumstances, an
appropriator may gain “prescriptive rights” by using groundwater to
which it is not legally entitled in a manner that is “‘actual, open and
notorious, hostile and adverse to the original owners, continuous
and uninterrupted for the statutory period of five years, and under
claim of right.”” (/bid.) The permit and licensing requirements that
apply to certain in-stream water rights do not apply to groundwater.
(City of Pasadena v. City of Alhambra (1949) 33 Cal.2d 908, 933-
934.)

Whatever their derivation, “once rights to use water are acquired,
they become vested property rights.” (United States, supra, 182
Cal.App.3d at p. 101.) These property rights are not absolute,
however.

Superimposed on the dual system for defining water rights are two
limiting principles. First is the rule of reasonableness: “the
overriding constitutional limitation that water be used as reasonably
required for the beneficial use to be served.” (United States, supra,
182 Cal.App.3d at p. 105.) Second is the public trust doctrine.
Both apply to limit all water rights, regardless of their legal basis.
(Barstow, supra, 23 Cal.4th at pp. 1241-1242.)

The rule of reasonableness was added to the California Constitution
by amendment in 1928. (Light v. State Water Resources Control
Bd. (2014) 226 Cal.App.4th 1463, 1479 (Light).) The amended
Constitution declares: “The right to water or to the use or flow of
water in or from any natural stream or water course in this State is .
.. limited to such water as shall be reasonably required for the
beneficial use to be served, and such right does not and shall not
extend to the waste or unreasonable use or unreasonable method of
use or unreasonable method of diversion of water.” (Cal. Const.,
art. X, § 2.) “Beneficial use” and “reasonable use” are two separate
requirements, both of which must be met. (Joslin [v. Marin
Municipal Water Dist. (1967)] 67 Cal.2d [132,] at p. 143
[“Joslin].)

Beneficial uses are categories of water use. For Reaches 3 and 4 of
the Ventura River, the designated beneficial uses are: “municipal
and domestic supply, industrial service supply, agricultural supply,
ground water recharge, freshwater replenishment, warm freshwater
habitat, cold freshwater habitat, wildlife habitat, rare, threatened, or
endangered species, migration of aquatic organisms, spawning,
reproduction, and/or early development, and wetland habitat,”
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according to the Complaint. All beneficial uses are not created
equal. The California Legislature has declared that “water for
domestic purposes is the highest use,” and that agricultural uses
comes second. (Wat. Code, § 106.)

What constitutes reasonable use is case-specific. “California courts
have never defined . . . what constitutes an unreasonable use of
water, perhaps because the reasonableness of any particular use
depends largely on the circumstances.” (Light, supra, 226
Cal.App.4th at p. 1479.) Conformity with local custom is one
factor to consider in determining whether a use of water is
reasonable, but custom is not dispositive. (Wat. Code, § 100.5.)
The inquiry is fact-specific, and the answer may change over time.
“What may be a reasonable beneficial use, where water is present in
excess of all needs, would not be a reasonable beneficial use in an
area of great scarcity and great need.” (ZTulare Irrigation Dist. v.
Lindsay-Strathmore Irrigation Dist. (1935) 3 Cal.2d 489, 567
(Tulare).) Because reasonableness is a question of fact, it generally
is not resolvable on the pleadings. (People ex rel. State Water
Resources Control Bd. v. Forni (1976) 54 Cal.App.3d 743, 754
(Forni).) But courts have on some occasions determined that a
given use of water is, as a matter of law, unreasonable. For
example, for farmers to flood their fields during winter solely for
the purpose of drowning gophers and squirrels is not a reasonable
beneficial use. (Tulare, at p. 568.) So, too, is it unreasonable for a
riparian landowner to rely on a creek to deliver in suspension
continuing supplies of rock, sand, and gravel, when water from that
stream could instead be diverted for municipal use. (Joslin, supra,
67 Cal.2d at pp. 134-135, 140-141.)

Another important limitation on water rights in California derives
from the public trust doctrine, an ancient legal principle that
California courts have used to protect environmental values. (See
Natl. Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 425
(Natl. Audubon).) The doctrine finds its origin in the Roman law
principle that mankind shares ownership in the sea, the seashore,
the air, and (most importantly for our purposes) running water. (/d.
at pp. 433-434; Zack’s Inc. v. City of Sausalito (2008) 165
Cal.App.4th 1163, 1175, fn.5.) The doctrine arrived in California
via the English common law, and was often applied in cases
involving public rights to navigation, commerce, and fishing in
tideland areas, or on navigable lakes and streams. (Natl. Audubon,
at pp. 434-435.) But in 1983 our Supreme Court held that the
doctrine also protects navigable waters, such as Mono Lake, “from
harm caused by diversion of nonnavigable tributaries.” (Id. at p.
437.) The State of California as trustee has a broad “duty . . . to
protect the people’s common heritage of streams, lakes, marshlands
and tidelands, surrendering that right of protection only in rare
cases.” (Id. atp.441.) As aconsequence, those “parties acquiring
rights in trust property,” such as water flowing in a stream,
“generally hold those rights subject to the trust, and can assert no
vested rights to use those rights in a manner harmful to the trust.”
(Id. atp. 437.)
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But public trust interests, like other interests in water use in
California, are not absolute. “As a matter of practical necessity the
state may have to approve appropriations despite foreseeable harm
to public trust uses. In so doing . . . the state must bear in mind its
duty as trustee . . . to preserve, so far as consistent with the public
interest, the uses protected by the trust.” (Natl. Audubon, supra, 33
Cal.3d at p. 446.) In short, “[a]ll uses of water, including public
trust uses, must now conform to the standard of reasonable use.”
(Id. at p. 443.)

(Santa Barbara Channelkeeper, supra, 19 Cal.App.5th at pp. 1183-86.)

As discussed above, beneficial uses are categories of water use although they are not
necessarily “water rights.” For example, California does not recognize appropriative rights for
instream use. (Fullerton v. SWRCB (1979) 90 Cal.App.3d 590, 604-605.) However, California
does expressly account for fisheries and instream uses as “beneficial uses,” which are subject to
the same reasonable use requirements imposed by Article X, section 2 of the Constitution. (Wat.
Code, § 1257.)7 As summarized below, courts have developed the physical solution doctrine to

help avoid and resolve disputes that arise within this complex legal framework.

B. A Physical Solution is a Common Sense Way of Resolving Complex Water Problems
That is Rooted in the Reasonable Use Mandate of Article X, Section 2

As reflected in the Court of Appeal’s summary above, the overriding feature of California
water law is the mandate in Article X, section 2 of the California Constitution that the water
resources of the state must be put to their fullest beneficial use and that all water use must be
reasonable. (National Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 442 (Audubon).)
Reasonableness of water use is the governing standard and “cardinal principle” of California
water law. (U.S. v. State Water Resources Control Bd. (1986) 182 Cal.App.3d 82, 105.) A trial
court has concurrent jurisdiction with the legislatively established administrative agencies, such
as the State Water Resources Control Board, to implement this “reasonable use mandate” of

Article X, section 2. (Environmental Defense Fund v. East Bay Municipal Utility Dist. (1980) 26

7 Both the State Agencies and Channelkeeper commented that they believe the brief does not adequately address how
the public trust doctrine applies to the law of physical solutions. Proposing Parties believe that the summary from the
Court of Appeal in this matter directly addresses this point when it quotes from the leading public trust case, National
Audubon Society v. Superior Court that “[a]ll uses of water, including public trust uses, must now conform to the
standard of reasonable use.” (Santa Barbara Channelkeeper, supra, 19 Cal.App.5th at p. 1186.) Public trust
considerations are therefore part of and subject to the reasonable use analysis from which the physical solution
doctrine derives. The law on physical solutions therefore includes public trust considerations as part of its basic
structure. The summary of the law in Section II.B below emphasizes this point.
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Cal.3d 183, 200 (EDF II).) That is, a party seeking to address claims regarding the
reasonableness of water use may turn to the original jurisdiction of the courts. (Ibid.) Audubon
confirmed EDF II and explained that this concurrent jurisdiction applies in the public trust
context because the “public trust doctrine and the appropriative water rights system are parts of an
integrated system of water law.” (dudubon, supra, 33 Cal.3d at p. 452.)

Rooted in the constitutional mandate to use water reasonably is the obligation of a trial
court to “ascertain whether there exists a physical solution of the problem presented that will
avoid the waste, and that will at the same time not unreasonably and adversely affect” prior and
paramount vested property rights. (City of Barstow v. Mojave Water Agency (2000) 23 Cal.4th
1224, 1250 (City of Barstow).) “The phrase ‘physical solution’ is used in water-rights cases to
describe an agreed upon or judicially imposed resolution of conflicting claims in a manner that
advances the constitutional rule of reasonable and beneficial use of the state’s water supply.”
(Santa Maria I, supra, 211 Cal.App.4th at p. 286.). The California Supreme Court has
“encouraged the trial courts to be creative in devising physical solutions to complex water
problems to ensure a fair result consistent with the constitution’s reasonable-use mandate.” (/d. at
p. 288.) The “power of the court extends to working out a fair and just solution, if one can be
worked out . . ..” (Rancho Santa Margarita v. Vail (1938) 11 Cal.2d 501, 560-561.) A physical

solution may be imposed even without a current state of overdraft and even without quantifying

8 Channelkeeper commented that the brief should provide examples of how the State Board analyzes public trust
issues under its statutory authority. Because this case is brought within the Court’s concurrent jurisdiction and is
subject to the law on physical solution summarized in this brief, and not subject to statutes that outline the State
Board’s authority, the Proposing Parties believe that examples of State Board proceedings are not germane to the
scope of this brief. EDF I (and its related cases and procedural history) is instructive here. EDF II confirms that
even though the State Board has statutorily-granted jurisdiction over certain water management activities, it does not
deprive the superior court of jurisdiction. (EDF II, supra, 26 Cal.3d at p. 200.) Environmental Defense Fund v. East
Bay Municipal Utility District, Superior Court Alameda County, 1990, No. 425955 has a long judicial history. Over
a period of seventeen years before trial started, the case went before the California Supreme Court twice
(Environmental Defense Fund, Inc. v. East Bay Municipal Utility Dist. (1977) 20 Cal.3d 327 (EDF I); Environmental
Defense Fund, Inc. v. East Bay Municipal Utility Dist. (1980) 26 Cal.3d 183 (EDF II) and the U.S. Supreme Court
once (Environmental Defense Fund, Inc. v. East Bay Municipal Utility Dist. (1978) 439 U.S. 811). The trial court
ultimately entered a statement of decision in 1990 that implemented a physical solution to accommodate competing
consumptive and instream or environmental uses, including 41 species of fish. The trial considered the public trust
and found that balancing was essential in the application of Article X, section 2 of the Constitution and the public
trust doctrine. The trial court found that public trust values can be protected in a variety of ways and do not hold first
priority in the allocation of water resources. The physical solution provides for diversion amounts, instream flow
requirements, retains continuing jurisdiction of the court to implement and modify the physical solution, and appoints
a special master to oversee studies pertaining to the fishery and habitat. No party appealed this final decision.

82470.00018\33702159.11 -14 -

BRIEF OF PROPOSING PARTIES REGARDING THE PHYSICAL SOLUTION DOCTRINE




BEST BEST & KRIEGER LLP

ATTORNEYS AT LAW
655 WEST BROADWAY, |5TH FLOOR

SAN DIEGO, CALIFORNIA 92101

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

all existing overlying or appropriative rights to the native supply. (Santa Maria I, supra, 211
Cal.App.4th at p. 299.)°

As illustrated in Section ILF of this brief, trial courts have used the flexibility inherent in
the physical solution doctrine in a variety of very different factual situations to address a wide

range of complex water problems.

C. A Trial Court has the Power and the Duty to Consider a Physical Solution Under Its
Equitable Powers

Prior decisions of the California Supreme Court and Courts of Appeal, as well as statutes,
confirm that a trial court not only has the authority to consider a physical solution, but also has
the duty to do so. (Peabody v. City of Vallejo (1935) 2 Cal.2d 351, 383-384; Santa Maria I,
supra, 211 Cal.App.4th at p. 288; Code Civ. Proc., § 849, subd. (a) [“The court shall have the
authority and the duty to impose a physical solution on the parties in a comprehensive
adjudication where necessary and consistent with Article 2 of Section X of the California
Constitution.”].) The Supreme Court has stated that “it is the duty of the trial court to ascertain
whether there is a physical solution of the problem that will avoid waste and which will not
unreasonably or adversely affect the rights of the parties.” (Rancho Santa Margarita v. Vail,
supra, 11 Cal.2d at pp. 558-559.)

“Tt must be remembered that in this type of case the trial court is sitting as a court of
equity, and as such, possesses broad power to see that justice is done in the case.” (Rancho Santa
Margarita v. Vail, supra, 11 Cal.2d at p. 560.) “A trial court exercises its equitable powers in
approving a physical solution and entering the judgment, and review of that judgment is under the
abuse of discretion standard of review.” (Hillside Memorial Park v. Golden State Water Co.
(2011) 205 Cal.App.4th 534, 549; Cal. American Water v. City of Seaside, supra, 183
Cal.App.4th at p. 481.)

9 In the Santa Maria cases, the rights of parties who objected to the physical solution were determined, but other
rights were not quantified.
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D. A Trial Court May Impose a Physical Solution On Objecting Parties, Including the
Imposition of Reasonable Expenses, With or Without Quantification of Individual
Water Rights

The California Supreme Court has repeatedly held that a trial court can enforce a physical
solution without a party’s agreement, both as a defense to an injunction and as an equitable
remedy, so long as the physical solution does not unreasonably burden any party. (City of
Barstow, supra, 23 Cal.4th at p. 1250; City of Lodi, supra, 7 Cal.2d at p. 341; see also, Code Civ.
Proc., § 849, subd. (a) [authorizing the court to “impose” a physical solution on the parties].) A
trial court may impose a physical solution without quantifying all the rights of all the parties.
(Santa Maria I, supra, 211 Cal.App.4th at p. 299.) Prior to imposing the physical solution, a trial
court must find that the solution does not cause material or substantial injury to any water rights
that a party may have. (Peabody v. City of Vallejo, supra, 2 Cal.2d at p. 383; City of Lodi, supra,
7 Cal.2d at p. 340.) A court may impose a physical solution that requires the parties, including
senior water rights holders, to assume a “reasonable expense.” (Rancho Santa Margarita